
 
 
Live streaming of Indecent images – does the Protection of Children Act 1978 need 
updating again? – A Commentary by Graeme Logan 
 
 
When the Protection of Children Act 1978 received royal assent we seemed to live in 
more simple times. S.1(1)a in its original form made it an offence for a person to 
“take” or “permit to be taken” any indecent photograph of a child. 
 
At no point during the passage of the bill could the rise of the internet have been in 
mind of either house. It was not until the enactment of the Criminal Justice and 
Public Order Act 1994 for there to be an amendment to S.1(1)a in an effort to catch 
up with the advancing technology by inserting the words “or to make”. 
 
For years since the courts have wrestled with what those words mean in the context 
of viewing and downloading indecent images of children from the internet. It was 
with perhaps great insight that Baroness Eliot of Harwood expressed her concerns 
back in 1978 that she would like to be sure that  
 
“ the words contained in the bill could not be misinterpreted in a way which we all 
know sometimes happens – a way by which someone indulging in this horrible 
traffic would be able to get away with it on some legal grounds on the basis not so 
much of ordinary common sense, but the interpretation of a word…”1  
 
Over the years that is exactly what has been troubling the courts. However there does 
now seem to be a settled opinion on what constitutes “making” as far as viewing and 
downloading is concerned. The words “to make” are to be given their natural and 
ordinary meaning, in this context to cause to exist; to produce by action, to bring 
about2. This principle has been developed further to include voluntarily downloading 
an indecent image from a web page on to a computer screen causing the image to 
exist on the screen3. 
 
All of the cases where the question of what constitutes a “making” involve the 
copying of the image in some way by the downloading of it coupled with the 
necessary mental element. However, the question of “making” is not so straight 
forward when it comes to the live streaming of indecent images through video chat 
rooms. In this context there is no downloading or copying of the image. The viewer 
may enter a chat room knowing that indecent images can be viewed and indeed 
request that a fellow member, who may be in another jurisdiction, show indecent 
images but there is no stored image on the viewers computer. Has there been a 
“making” of the image? On one view it could be argued that the factual aspect of 
making is absent as there is no downloading or conversion of digital information.  
 
                                                      
1 HL Deb 18th May 1978 Hansard Vol 392 cc 536-80 
2 R v Bowden [2000] 1 Cr.App.R. 438 
3 R v Smith and Jayson [2003] 1 Cr.App.R. 13 



When it comes then to the interpretation of the word what approach should the 
courts take? It has been highlighted that as there is no statutory defence to S.1(1)a, 
the courts should construe the legislation as narrowly as possible to “avoid 
unwelcome consequences”4 but that leaves open the risk that the concerns raised by 
Baroness Eliot will continue to become a self-fulfilling prophecy. 
 
Perhaps the only way to resolve this is by re-visiting s.1(1)a.   
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4 R v Harrison [2008] 1 Cr.App.R.29 
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