The move from oral evidence to written evidence – “The law is always too short and too tight for growing humankind”
 
By Steven Kay QC

When asked the question recently “what changes have you noticed at the ICTY since the first trial of Dusko Tadic and the current trial of Slobodan Milosevic?”, the answer was able to come without a second’s hesitation.
  The ICTY has made a distinct shift in its approach to the kind of evidence that it accepts as proof of facts in the ten years since its inception. 
When the trial of Dusko Tadic opened on 7 May 1996, the participants viewed evidence from witnesses as being receivable primarily in oral form. That trial followed largely a conventional path, save for an expert report containing information from statements of witnesses compiled by the Prosecution witness Judge Greve of Norway who was a member of Commission of Experts established under U.N. Resolution 780.
 When the trial of Slobodan Milosevic opened on 12 February 2002, the legal landscape had changed considerably in the intervening six years, with the  Prosecution able to use the later introduced Rule 92 bis
 and Rule94 (B)
 to produce evidence in their case. During the passage of this trial, further developments were to occur in the use of written statements under Rule 89 (F)
 that has made even greater movement in favour of the reception of written evidence so that this case is no longer recognisable from the oral based contests that used to exist. It has not stopped there either, the Decision of the Appeals Chamber on the use of previously adjudicated facts opens up in a way never previously imagined possible, the numbers of such facts that may be introduced into a trial and thereby further avoid the need for live evidence.
 Although these rules are able to be used by both parties they are primarily designed to be employed by the Prosecution. Let us chart the progress of these evidential milestones which in the days of the Tadic case were of no real concern as it was the only show in town, but now at the ten year mark the ICTY is having to consider the interests of justice in temporal terms as much as any other issue.
 
The Statute of the ICTY has the principles that an accused has the right “to a fair and public hearing”
  and the right “to examine, or have examined, the witnesses against him”.
  The words used seem to carry a clear message of a right to hear and challenge evidence by an accused, but the implications for the trials of the magnitude undertaken by the ICTY, have more often than not caused the development of rules and decisions that have left this principle to be but an echo of its worth. The problem with such a principle is not new, apparently it was of great concern in the main Nurembourg trial as to how much evidence should be live as against that introduced in written form.
 The move from oral evidence to an increased reliance upon written evidence illustrates the erosion of the principles.
Originally the Rules of Procedure and Evidence contained a Rule 90 which stated: “…witnesses shall, in principle, be heard directly by the Chambers”.
 The admissibility of the testimony of Judge Greve provided  an early challenge to the principle.
 The witness had compiled a report with the Commission of Experts established to advise the U.N. Security Council upon developments in the territories of the Former Yugoslavia.
 Her report concerned the Prijedor area and contained many details from statements made by witnesses to international agencies and human rights groups which were presented as facts. The Prosecution presented her as an expert witness recounting the statements of others. The defence challenged the basis of the subject-matter as requiring expertise and objected that the witness was usurping the role of the Court to come to conclusions upon the facts in the case. The Court was prepared to rule in the evidence and to give it “appropriate weight that is necessary”.
 In that environment, which had been the first time such a point was taken, the Defence also found for themselves room to manoeouvre within the Rules of evidence. A particular problem facing them at the time had been how to introduce into evidence collections of documents indicating the arming of Muslim forces against the local Serbs in Kozarac, which had been obtained by defence investigations in the region. The witness had become a means by which such material could be produced and a problem was solved!
In December 2000
 as part of a package of reforms to the Rules, the live evidence provision of Rule 90 was deleted and the new Rules 89 (F) and 92 bis incorporated.
 There is no doubt that the reason for the changes were to provide a means for entering into trial “crime base” evidence  from written statements or transcripts of other ICTY proceedings, which did not go to the acts and conduct of the accused or other important issues in the trial.
 The balance in the Rules that the ICTY Judges appear to have been seeking was the preparedness to accept written statement and transcript evidence of background matters that had sufficient supporting evidence already in place to enable the hearing time to concentrate on the role of the particular accused in those matters.
 The Rule 92 bis procedure, provides for cross-examination at the discretion of the Trial Chamber, which has generally been granted where the evidence dealt with pivotal issues, was proximate to the accused, or dealt with a live issue in the indictment without specifically being concerned with his own acts and conduct.
  To ensure reliability of this form of hearsay evidence the provisions were specifically held by the Appeals Chamber to be such that the Rules did not permit the Prosecution to avoid the stringency of the established Rule 92 bis procedure, which carried with it grounds for admissibility and a form of attestation before officers of the Registry of the ICTY.
 
However, the Prosecution has regularly been concerned with the amount of time taken in trials to prove such background evidence which did not specifically relate to the “acts and conduct of the accused”.
 The Milosevic trial saw attempts by the Prosecution to break new ground by introducing the evidence of Prosecution investigators who summarised witness statements  and in one case provided his own assessment
 of their statements.
 This was a step beyond the Judge Greve scenario that was played out in 1996. The basis of the argument being that under Rule 89(c) a Trial Chamber could admit such evidence as it was probative and any evidence that was probative was admissible on its own terms.
 This argument was being advanced as a means to prevent time being granted at all for cross-examination of the makers of the statements which could have been granted at the discretion of the Trial Chamber under the Rule 92 bis procedure.
 On interlocutory appeal
 the Appeals Chamber confirmed their ruling in the Galic case that: “Rule 92 bis is the lex specialis which takes the admissibility of such written statements of prospective witnesses and transcripts of evidence out of the scope of the lex generalis of Rule 89(C), although the general propositions which are implicit in Rule 89 (C) that evidence is admissible only if it is relevant and that it is relevant only if it has probative value remain applicable to Rule 92 bis.”  The Trial Chamber had not ruled out all forms of summarising evidence of the statements of others, a course which had the approval of the Appeals Chamber following the line originally established in Tadic in relation to Judge Greve.
 The distinction being made between a report with materials prepared by an independent body from the parties and a report made for the legal proceedings by an interested party. The court was plainly of the view that as far as prosecution witness statements were concerned, as prepared for the legal proceeedings, there was a specific rule for their introduction and manner of admissibility – Rule 92 bis. Experience had shown in the past on numerous occasions that witnesses often maintained that what they had said was not correctly reproduced in their witness statements and there is a need for evidence which is admitted to be reliable.
       
However, this boundary was not to be maintained. As a result of the continuing pressure upon the Prosecution to complete its case within a time limit
 a further approach was put forward to the Trial Chamber by the Prosecution, to introduce the same written evidence as testimony outside the Rule 92 bis procedure but under Rule 89(F).
 The statements of witnesses would be introduced as evidence-in-chief to replace the need for calling live evidence by them, but with the right for cross-examination by the accused.
 This was rejected by the majority of the Trial Chamber, following the previous arguments of the Appeals Chamber cited above, but Judge Kwon dissented from the ruling.
 In an apparent change of direction and subject to great criticism from one of their number,
 the Appeals Chamber ruled that such a procedure was possible under the Rules if: “the witness was present and can orally attest to the accuracy of the written statement (it) is sufficient to place this application beyond the scope of Rule 92 bis”.
 In particular that Decision stated the use of Rule 92 bis was a procedure to be used in lieu of any oral evidence. Rule 89(F) could be used for the introduction of a written statement of a witness as evidence-in-chief, if it was in the interests of justice to do so. The dissenting opinion of Judge Hunt
 to the Decision questions what seems to be a procedural volte face and cautions as to the injustice thereby caused by reducing the amount of oral testimony heard by the Judges.
 The procedure now able to be adopted may mean that the only oral evidence heard from a witness is when the opposing party cross-examines. There has been no opportunity for the Judges to make their own impression of the credibility of a witness from the evidence-in-chief, they would have to take that from the statement itself. Overall, this lack of opportunity to provide a witness with a platform from which to establish their credentials could of course work against a party who has employed such a procedure.
The amount of written evidence able to be introduced into a trial was also increased in a Decision issued by the Appeals Chamber one month later.
 This followed a similar pattern to the issue concerning the written statements in the Milosevic case. The Prosecution, to defeat the pressure of time, filed a motion for the admission of 462 previously adjudicated facts from other trials at the ICTY which was later sought to be expanded to include facts ruled admissible by the Trial Chamber dealing with the Krajisnik case and extended the number requested to 620.
 The Trial Chamber granted leave to admit 130 of the facts originally filed facts which were principally of an historical, geographical and statistical nature, being facts that were not capable of resonable dispute.
 The Trial Chamber refused to endorse the introduction of factual issues from the other trials which would be capable of challenge. The Prosecution filed an interlocutory appeal
 against the Decision and were opposed by the amici curiae.
 The issue being whether it was right in principle to have the concept of rebuttable presumption of an adjudicated fact as had been held possible by the Krajisnik Trial Chamber but not permitted by the Milosevic Trial Chamber. The Appeals Chamber ruled : “that by taking judicial notice of an adjudicated fact, a Chamber establishes a well-founded presumption for the accuracy of this fact, which therefore does not have to be proven again at trial, but which subject to that presumption, may be challenged at that trial.” 
Judge Shahabuddeen provided a separate opinion to explain the Decision, that in permitting the facts to be rebutted which were capable of reasonable dispute (as opposed to those that are not) this was consistent with the right to the presumption of innocence as guaranteed to an accused because he could contest such facts.
 Judge Hunt again dissenting to this ruling, made the point that in fact the motion by the Prosecution was seeking “to place the onus upon the accused to show that a fact is unsafe. And once again, that submission offends against the presumption of innocence which the Statute provides”.
 The relevance to this article of the Decision is the increased scale of the information that can thereby be admitted into evidence in written form if such facts, which are capable of reasonable dispute may be so admitted. If you consider the quantity of evidence called in the first place to prove such facts in the original trials which may have taken months or years of evidence to establish, then the accused is faced with the task of mounting his challenge to the entirety of the original information. Can an accused in such a position be validly bound by a time limit applied to the Prosecution in his trial, when he is in fact dealing with a body of evidence that would have been accumulated outside the temporal frame of his proceedings?
What are the alternatives? If there is a desire to ensure that Judges are able to assess credibility and form their own impressions of evidence, it is plainly not helpful to invent procedures that reduce such opportunities. Why not just grasp the nettle and permit convictions from other trials into evidence? Leave the procedures intact which provide for full examination of witnesses in public of the evidence to be called against an accused, but reduce the background to a form that is recognisable – namely other convictions by the Tribunal.  

� Extract from “All the King’s Men” by Robert Penn Warren pub.New York: Harvest 1996. “Hell, the law is like the pants you bought last year and the seams are popped and the shanksbone’s to the breeze. The law is always too short and too tight for growing humankind”
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� United Nations Security Council Resolution 780 6 October 1992.


� See ICTY Rules of Procedure and Evidence – Rule 92 bis: Proof of Facts other than by Oral Evidence. Relevant extracts as follows:


A Trial Chamber may admit, in whole or in part, the evidence of a witness in the form of a written statement in lieu of oral testimony which goes to the proof of a matter other than the acts and conduct of the accused.


 (D) A chamber may admit the transcript of evidence given by a witness in proceedings before the tribunal which goes to proof of a matter other than the acts and conduct of the accused.  


� See ICTY Rules of Procedure and Evidence - Rule 94 : Judicial Notice


	(B) At the request of a party or proprio motu, a Trial Chamber, after hearing the parties, may decide	to take judicial notice of adjudicated facts or documentary evidence form other proceedings of the Tribunal relating to matters at issue in the current proceedings.


� The Prosecutor v. Milosevic Case IT-02-54- AR73.4 Decision on Interlocutory Appeal on the Admissibility of Evidence-in-Chief in the Form of Written Statements dated 30 September 2003.


See ICTY Rules of Procedure and Evidence – Rule 89 : General Provisions


	(F) A chamber may receive the evidence of a witness orally or, where the interests of justice allow, in written form.	


� Decision on the Interlocutory Appeal Against the Trial Chamber’s 10 April Decision on Prosecution Motion for Judicial Notice of Adjudicated facts dated 28 October 2003


� In 1999 the ICTY and ICTR were the subjects of the Report of the Expert Group to Conduct a Reviewof the Effective Operation and Functioning of the International Criminal Tribunal for the Former Yugoslavia and International Criminal Tribunal for Rwanda, established to advise on means of speeding up pre-trial and trial procedures .  U.N. Doc. A/54/634/1999. 


� See ICTY Statute : Article 21.2.


� See ICTY Statute : Article 21.4(e).


� A good summary of this issue can be found in Judge Patricia M. Wald’s Essay “Establish Incredible Events by Credible Evidence: The use of Affidavit Testimony in Yugoslavia War Crimes Tribunal Proceedings” 42 HVILJ 535


� See ICTY Rules of Procedure and Evidence 14 March 1994 – Rule 90 : Testimony of Witnesses


Witnesses, shall in principle, be heard directly by the Chambers unless a Chamber has ordered that the witness be heard by means of a deposition as provided for in Rule 71.


Relevant extracts of Rule 71 : Depositions


At the request of either party, a Trial Chamber may, in exceptional circumstances and in the interests of justice, order that a deposition be taken for use at trial, and appoint, for that purpose, a Presiding Officer.


(C) If the motion is granted, the party at whose request the deposition is to be taken shall give reasonable notice to the other party, who shall have the right to attend the taking of the deposition and cross-examine the person whose deposition is being taken.


� For the argument in the hearing see The Prosecutor v. Dusko Tadic  Case no. IT-94-1-T Transcript page 897 date 20 May 1996.


� United Nations Security Council Resolution 780 6 October 1992


� The Prosecutor v. Dusko Tadic  Case No. IT-94-1-T Transcript. P.924


� At 23rd Plenary Session of the Judges


� see footnotes 6 and 4 for texts.


� See The Prosecutor v. Galic. Case No. IT-98-29-T. Decision on Interlocutory Appeal Concerning Rule 92 bis(C) 7 June 2002.


� See ICTY Rules of Procedure and Evidence – Rule 92 bis:


	(A)(i) Factors in favour of admitting evidence in the form of a written statement include but are not limited to circumstances in which the evidence in question:


(a) is of a cumulative nature, in that other witnesses will give or have given oral testimony of similar facts;


		(b) relates to relevant historical, political or military background;


	(c) consists of a general or statistical analysis of the ethnic composition of the population in the places to which the indictment relates;


		(d) concerns the impact of crime upon victims; or 


		(e) relates to factors to be taken into account in determining sentence.


	     (ii) Factors against admitting evidence in the form of a written statement include whether:


(a) there is an overriding public interest in the evidence in question being presented orally; 


(b) a party objecting can demonstrate that its nature and source renders it unreliable, or that its prejudicial effect outweighs its probative value; or


(c) there are any other factors which make it appropriate for the witness to attend for cross-examination.


� The Prosecutor v. Galic. Case No. IT-98-29T, Decision on Interlocutory Appeal Concerning Rule 92 bis(C) dated 7 June 2002.


� The Prosecutor v. Milosevic  Case IT-02-54-T-AR73.2 Decision on Admissibility of Prosecution Investigator’s Evidence Dated 30 September 2002 see paragraph 18 and The Prosecutor v. Galic. Case No. IT-98-29-T. Decision on Interlocutory Appeal Concerning Rule 92 bis(C) 7 June 2002.


The procedure for attestation is within Rule 92 bis (B).


� For definition of narrow interpretation of this phrase see The Prosecutor v. Milosevic Case No. IT-02-54T. Decision on Prosecution’s Request to have written statements admitted under Rule 92 bis, dated 21 March 2002, paragraph 22.


� “Assessment of Racak Indictment Site” by Barney Kelly.


� The Prosecutor v. Milosevic  Case IT-02-54-T Oral ruling Transcript 20 February 2002 pp 672-673 (Re: investigator Kevin Curtis) and Transcript 30 May 2002 pp 5940-5944 (Re: investigator Barney Kelly).


� See ICTY Rules of Procedure and Evidence – Rule 89(C) :


	“A Chamber may admit any relevant evidence it deems to have probative value.”


In the Interlocutory Appeal of the Prosecution Against Decision on Admission of Evidence of Summarizing Witnesses dated 27 June 2002 at paragraph 30 the argument was expressed thus: “The summary material has some weight in itself; i.e. if there are 1000 signed statements saying that people were driven out by Serbs there is some evidenctial value in the fact.” The argument in response by the Amici Curiae  in Amci Curiae Response/Observations on the Interlocutory Appeal of the Prosecution Against Decision on Admission of Evidence of Summarising Witnesses dated 8 July 2002 at paragraph 31 was that whatever the reliability of the summary by the investigator, the reliability of the statements themselves may only be tested by cross-examination.


� The Prosecutor v. Milosevic  Case IT-02-54-T Transcript 20 February 2002 p 668.


� Pursuant to Rule 73(B).


� The Trial Chamber had admitted in evidence a report of the Organisation for Security and Co-operation in Europe “Kosovo: As Seen, As Told”. The Prosecutor v. Milosevic  Case IT-02-54-T Oral ruling Transcript p.5943.


� The Prosecutor v. Milosevic Case IT-02-54- AR73.4 Decision on Interlocutory Appeal on the Admissibility of Evidence-in-Chief in the Form of Written Statements dated 30 September 2003. Dissenting Opinion of Judge David Hunt dated 21 October 2003.





� Originally fixed as 10 April 2003 at a pre-trial conference held on 25 July 2002 for the Bosnia and Croatia parts of the joined indictment, subsequently extended to be 100 sitting days from 16 May 2003 to also take into account days lost as a result of the illness of the accused.


� See footnote 6.


� This is subject to a time limit.


� The Prosecutor v. Milosevic  Case IT-02-54-T Decision on Prosecution Motion for the Admission of Evidence-in-Chief of its Witnesses in Writing dated 16 April 2003.


� See Dissenting Opinion of Judge David Hunt dated 21 October 2003.


� The Prosecutor v. Milosevic Case IT-02-54- AR73.4 Decision on Interlocutory Appeal on the Admissibility of Evidence-in-Chief in the Form of Written Statements dated 30 September 2003.


� Dated 21 October 2003.


� See para 21.


� The Prosecutor v. Milosevic  Case IT-02-54-AR73.5 Decision on the Prosecution’s Interlocutory Appeal Against the Trial Chamber’s 10 April 2003 Decision on Prosecution Motion for Judicial Notice of Adjudicated Facts dated 28 October 2003.


� The Prosecutor v. Milosevic  Case IT-02-54-T Prosecution Motion for Judicial Notice of Adjudicated Facts dated 12 December 2002 and also Additional Information Regarding The Prosecution’s Motion For Judicial Notice of Adjudicated Facts dated 2 April 2003. The Prosecutor v. Momcilo Krajisnik Case No. IT-00-39-PT Decision on Prosecution Motion for Judicial Notice of Adjudicated Facts and for Admission of Written Statements by Witnesses Prsuant to Rule 92 bis dated 28 February 2003. 


� The Prosecutor v. Milosevic  Case IT-02-54-T Decision on Prosecution Motion for Judicial Notice of Adjudicated Facts dated 10 April 2003


� Pursuant to Rule 73(B).


� Amici Curiae Observations on Prosecution’s Interlocutory Appeal Against the Trial Chamber’s 10 April 2003 Decision on Prosecution Motion for Judicial Notice of Adjudicated Facts dated 30 May 2003.


� Dated 31 October 2003.


� Dissenting opinion of Judge Hunt dated 28 October 2003.





